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PCPA Comments: Act 22 Title 55 DPW Chapter 51 ODP 
Home and Community Based Services Proposed 

Regulations Changes 
 
The Pennsylvania Community Providers Association (PCPA) has opposed, since its inception, Act 22 
of 2011 which excludes existing state procedures for regulations revision by the Independent 
Regulatory Review Commission (IRRC). The comments provided on this very time-limited review of 
the Department of Public Welfare’s (DPW) proposed regulation changes show the need for repeal of 
Act 22 and adherence to the previous provisions of usage of the IRRC process for stakeholder and 
legal review of proposed system changes. These regulation changes, given only a two-week 
timeframe for comment on these substantial changes to public policy in a critical human services 
area, make adequate review by numerous stakeholders an impossibility. This is especially troubling 
since DPW has ignored the recommendations and work of prior stakeholder groups, while giving the 
impression to the public, governor, and legislature that they offer “communication” and “transparency.” 
 
Providers are legal corporations and private businesses. However, these regulations are written as 
though these agencies are just a division under DPW and the Office of Developmental Programs 
(ODP). These direct service providers and supports coordination agencies are federal- and state-
Medicaid funded to provide specific community services and supports for individuals with intellectual 
disability. The micromanaging being implemented with the Act 22 regulation revisions go beyond any 
other Medicaid-funded services such as hospitals and nursing homes. PCPA can only question the 
validity of this approach to doing business in Pennsylvania.  
 
These regulation changes show no flexibility in the delivery of community services, which is often 
needed when serving individuals with a variety of handicapping conditions. This indicates a lack of 
understanding on the part of ODP and DPW as to what community services are, how they are 
provided, and very much a lack of knowledge of “Person Centered Planning” as outlined Everyday 
Lives, which is actually referenced in the Title 55 regulations document. 

 
Many of the changes proposed create additional administrative burden and cost for every provider 
with stipulations on reporting, the need for DPW/ODP approval for some expenditures which would 
normally be at the discretion of the private business, and no timelines for DPW/ODP response on 
approval of these requirements. The vagueness of the policies and lack of information regarding 
methodologies the state is using to develop rates could be the beginning of the destruction of the 
intellectual disability system.  
 
Since the IRRC review was eliminated due to Act 22, questions often answered in that process 
remain unanswered. These include documentation on any compelling public interest or need for the 
regulations, no impact analysis on those affected by the regulations, no analysis of cost or savings 
impact, and no discussion on the cost and adverse effects of these changes.  
 
If these regulatory requirements had gone through the IRRC review process, the blunder of not using 
correct new terminology replacing “mental retardation” would have been caught. Please correct the 
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terminology used throughout this document, replacing “mental retardation” with “intellectual disability.” 
The word disability is not pluralized because it means only one type of disability. For confirmation of 
the correct terminology as determined by the American Psychiatric Association’s Diagnostic and 
Statistical Manual (DSM) IV, please refer to Pennsylvania Act 105 of 2011.  
 
 
Specific Comments 

 Page 15: 51.11 (g) Prerequisites for participation: Bans on using influence to affect choice of 

Provider: Very vague. 

 Page 20: 51.14 Residential Habilitation Service Providers: (a) (5) Non-contiguous locations 

may be an issue in urban areas where housing is limited and often in row/townhouse styles, 
where community residents live in close proximity to each other (this is considered normal 
community living). 

o (a) (6) If providers are now required to locate and move from existing housing locations 

due to this “non-contiguous” requirement, how will the cost of moving, down payment 
on new leases, and legal costs to break existing leases be covered by DPW? 

o (c) How does this relate to “emergency” needs and what is the timeframe for DPW to 

give its “prior” approval? 

 Page 32: 51.22 Provisional Hiring: (4) A provider shall not permit the provisionally-hired 

employee awaiting a criminal history background check or child abuse clearance to work alone 
with a participant. Does this apply to FBI checks as well or just Pennsylvania Criminal History 
checks? Providers must complete FBI checks for people if they have not been a resident of 
the commonwealth for more than two years. This happens frequently for agencies that hire 
college students who are not from Pennsylvania.  While the criminal history check comes back 
fairly quickly, especially when done online, the FBI check takes a month or more. Has the 
financial and service impact of this delay on hiring been taken into consideration by DPW? 

 Page 34: 51.23 Provider Training: (a) (7) Under subsection 51.3, Definitions, the Department 
is defined as the Department of Public Welfare.  On an ongoing basis providers are issued 
Bulletins, Alerts, Informational Packets and other material that may or may not be considered 
as policy or procedure issued by the Department.  Further clarification is needed as to what 
material would constitute policies or procedures for the purpose of this regulation.  

 Page 36: 51.25 Quality Management: What are the quality management plan criteria so 

agencies know what is involved and can budget the time and financial involvement to 
complete? 

 Page 39: 51.27 (e): Why is the provider paying and responsible to replace loss or damaged 

property to the participant if it was not the provider or provider staff causing the loss or 
damage? Is this legal? 

 Page 45: 51.30: Transition of participants: (b) (5) Bans using influence to affect choice of 
provider. This is a vague statement which would be open to individual interpretation. 

o (e) If the provider needs to provide a 30-day notice of discontinuation of services to a 

participant, what is the timeframe for DPW to select another provider? Is it legal to 
expect a provider to continue a service when they have already indicated they cannot 
continue? 

 Page 47: 51.31: Back-Up Plans: There is no actual definition of what a back-up plan is and 

thus this regulation is very confusing.  What is a back-up plan and how does a back-up plan 
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differ in content from information already contained in the Individual Service Plan (ISP)?  What 
purpose does a back-up plan serve that is not already satisfied through the ISP and/or existing 
regulations and requirements?  Thorough understanding of what is expected in this regulation 
is crucial given that failure to implement the back-up plan could result in some instances in an 
incident report of provider neglect. We understand the need for this requirement for some 
services, such as personal supports by caregivers, but it seems excessive and costly for all 
participants being served by a licensed program. 

 Page 49: 51.32: Conflict of Interest: (b) In this regulation there is reference to conflict of 

interest within the organizational structure. This is a broad reference that should be better 
defined and more specific in terms of when such a circumstance would actually require 
disclosure to the department and when such disclosure would not be of relevance for the 
intent of this regulation and thus inappropriate for disclosure.   

o (e) Needs reworded, the way it currently reads sounds like the Supports Coordination 
Organization (SCO) board MUST have a maximum of 49 percent of members with a 
business or fiduciary relationship, rather than at the MOST the board can only have a 

maximum of 49 percent of these types of members. 

 Page 50: 51.33: Waiver of a provision of this chapter: No standards are provided except to not 

jeopardize the health, safety, or well-being of the participant. This is certainly open to 
individual interpretation! 

 Page 50: 51.41: Definitions: Market-based approach is vague and definition of “assumptions” 
is not clear. In the rate adjustment factor no methodology or details are provided on how this 
will be determined. 

 Page 54: 51.42: Department Rates and HCBS classification: (e) Does this conflict with the use 
of Vendors and Section 51.140 (a) Organized Health Care Delivery System, where a provider 
may subcontract with a vendor to facilitate the delivery of a vendor Home and Community 
Based Services (HCBS) to a participant? 

 Page 59:51.46: Reporting requirement for ownership change: Provider forfeits for each day 
after the change occurred. Is this forever or until a notice is given? 

 Page 60: 51.51: Fee Schedule Rate: (a) (3): How old is the Pennsylvania-specific data being 

used? It was indicated in the fee-schedule developed for Supports Coordination that 2006 
Pennsylvania Wage and Salary data was used, indicating it was five years old at that time.  

o (c) What is the timeframe for DPW releasing the fee schedule in the Pennsylvania 
Bulletin to allow agencies time to determine if they can continue to provide services? 

o What are the details on the methodology used to determine fee schedule rates? 
Information provided is too vague! What is DPW’s timeline for publishing in the 
Pennsylvania Bulletin? 

 Page 68: 51.70 Definitions Cost-Based Services: Items such as “Area Adjusted Average” are 

vague and provide no detail on how they are determined. Non-contiguous locations may be an 
issue in urban areas where housing is limited and often in row/townhouse styles where 
community residents live in close proximity to each other. This is considered normal 
community living. 

o If providers are now required to locate and move from existing housing locations due to 
this “non-contiguous” requirement, how will the cost of moving, down payment on new 
leases, and legal costs to break existing leases be covered by DPW? 
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 Page 72: 51.71: Cost Based Assignment: (e) Assigned average of provider’s rates for new 

waiver service location: Since new services, especially residential, can be more costly than 
existing services, does this actually discourage providers from opening new waiver service 
locations? If yes, how does DPW plan to serve these individuals? 

o (g) (h) (i) (j) All of these sections penalize the provider on their rates. Is this actually 

done in any other Medicaid-funded system? Are ODP-funded providers being treated 
differently? If yes, is this a legal issue? 

 Page 72: 51.72: Cost Report Requirements: Information provided is very vague and details on 
methodology are not provided. (d) (2) Allowable administrative fee: Is there an administrative 

fee or percentage that is going to be allowed versus actual administrative expenses? 

 Page 73: 51.73: Approval of Cost Based Rate for Non-Transportation HCBS: What are the 

details of the cost-based methodology to be used?  When will it be available in the 
Pennsylvania Bulletin? 

o (7) How is the standard deviation determined so it can be used in outlier cost reviews? 
o (8) Why is the five percent calculation comparison being eliminated? 
o (9) Are we to assume that there will still be a further review of the outlier unit costs as 

mentioned in (7) (i) and (ii)?  If so, what kind of information and documentation is 
being looked for in the review?  They will obviously have to review many more rates 
with the removal of the five percent comparison and providers need to be prepared. 

o (15) How was the 95 percent Vacancy Factor determined? Has ODP requested 
provider/ stakeholder input on this topic? What happened to the “transparency” and 
“communication” which DPW consistently says it’s implementing? 

 Page 79: 51.81: Revenues That Off-set Allowable Costs: How does this regulation impact the 

provider’s next year rates when they don’t know if these revenues will continue or the amount 
available? If someone donates a vacuum cleaner worth $100, do providers need to claim that 
$100 as income? How are providers to claim an expense on an item they did not purchase?  Is 
listing expenses that aren't really expenses actually financially legal? If an agency has a 
"contribute here" option on its website, does that count as soliciting for donations?  Does the 
provider have to give specifics on the website as to what the donations would be used for? Are 
these the same Medicaid-funded agency requirements to which other systems must adhere? 
Are ODP-funded agencies being treated differently? 

 Page 80:51.82: Bidding and Procurement: Clarification is needed as to what expenses this 

applies to. Fixed assets over $5,000 or any purchase over $1,000? 

 Page 82: 51.87: Is advertising in newspapers or other venues allowed? This needs to be 
clarified. 

 Page 83: 51.88: (b) (c): Travel: Does this mean meals at board meetings or just meals 

associated with travel? The current cost report instructions indicate that meals at meetings are 
a non-allowable expense. Why would DPW be involved in deciding if a private corporation can 
send its staff on out-of-state travel? Does the state tell hospitals and nursing homes they must 
receive approval first before staff can travel?  It seems, again, a micromanaging intrusion on 
the provider’s business and the provider is not an entity under DPWs jurisdiction. The provider 
is a private business! 

 Page 83:51.89: Supplies and Rental of Equipment: Does this mean every time a provider 

wants to rent something they have to do a rent versus purchase comparison? What kind of 
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documentation would be required? How is the extra administrative cost going to be covered? 
Again, this is DPW micromanaging private businesses.  

 Page 84: 51.91: Rental of Administrative, Residential and Non-Residential Buildings: (a) (1) 
(2) Rent/Lease amount cannot exceed the rental charge for other similar space and, if out of 

compliance six months after this regulation becomes effective, all rental costs will be 
disallowed. This is very harsh and in some cases would create issues with financial stability for 
the provider which would have to find another location, move the service, disrupt the 
consumers, and – if in a signed lease – the provider would still owe for the vacated building. 
Again, it appears DPW lacks an understanding of the intellectual disability community support 
and services system and the impact on private businesses and participants with such 
requirements.  

 Page 86: 51.92: (a) It is understood through this section that by allowing the payment in lieu of 

taxes that the residential provider can now apply for Rent Rebates.  

 Page 86: 51.93: (1) (2) If providers utilize the two percent participation allowance in their cost 

report and it becomes part of their established rate, what documentation is required to prove 
that the allowance was used as listed in the regulation? 

o (h) (i) Why is DPW approval needed before a private business (provider) can use a 
fixed asset (of its business) as collateral for a loan or to use income from disposing of a 
fixed asset to reduce gross eligible expenses? Again this is state intrusion into private 
business! 

 Page 89: 51.94: Start-up Costs: (f) Start-up costs are capped at $5,000 per new participant to 

the provider. What is the source of DPW’s data and methodology in determining start-up costs 
would be capped at $5,000? How is a provider to fund, provide down payment, security 
deposit, lease, and furnish a new residence for an individual with this low cap? Is the intent of 
this regulation to discourage people from living in the community because these start-up costs 
are unrealistic? 

 Page 92: 51.96: Capital Assets: (b) (3) Beginning July 1, 2012 the provider needs DPW 
written approval to do major renovations to an administrative or non-residential building with a 
cost above 10 percent of the original cost of the building. Again, this is the state 
micromanaging a private corporation. Why is this approval needed? Do other Medicaid-funded 
service systems require this kind of intrusion and control by the state? 

o (7) When property is sold any funded equity shall be returned to DPW. Again, this is 

the state micromanaging a private corporation. Is this actually legal? 
o (9) Beginning July 1, 2012 at least annually a provider shall review current interest 

rates charged by lenders and if the rate is greater than 1.5 percent below the providers’ 
current rate they have to send a written analysis to DPW for DPW to determine if the 
provider should refinance. Why is DPW interfering in the business decisions of a 
private corporation?  And who pays for the refinancing of the loan? 

 Page 94: 51.97: Capital Assets: Residential Buildings: (4): Any renovation costing more than 

10 percent of original costs needs DPW prior approval. Again, this is the state micromanaging 
a private corporation. Why is this approval needed? Do other Medicaid-funded service 
systems require this kind of intrusion and control by the state? If the provider is the owner on 
the deed and title and the debtor under the bank loan, then how can the state legally require 
these private corporations to send any equity to the state? 
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o (5)When property is sold any funded equity shall be returned to DPW. Again, this is 

state micromanaging a private corporation. Is this actually legal? 
o (7) Beginning July 1, 2012 at least annually a provider shall review current interest 

rates charged by lenders and if the rate is greater than 1.5 percent below the providers’ 
current rate they have to send a written analysis to DPW for DPW to determine if the 
provider should refinance. Why is DPW interfering in the business decisions of a 
private corporation?  And who pays for the refinancing of the loan? 

 Page 95: 51.98: Residential habilitation vacancy: (d) (e) (f): Beginning July 1, 2012 the DPW 
established vacancy factor (95 percent) will be published in Pennsylvania Bulletin: Where is 
the detail on the methodology used to determine this factor and the actual stakeholder input? 

o (d) Currently, there are specific guidelines to determine what constitutes a “day” for an 

individual on therapeutic leave. What will be the new guidelines? 
o (f)The provider may not discuss the vacancy factor with a participant. If this is public 

information in the regulations, what is the purpose of this statement? Why would this 
be listed as a regulation? It appears to be “censorship” of public information. Is this a 
legal issue? 

o (ii) Utilization data may not include therapeutic leave.  Why? This is part of the reason 

for vacancies. 

 Page 99: 51.100: Moving Expenses: (a) Why is DPW approval needed for a private business 

to relocate a waiver service in order for this to be an allowable cost?  

 Page 100: 51:103: Legal fees for prosecution of claims: What does “prevail” mean, is there 

any relief?  

 Page 101: 51.120: Room and Board: ODP has indicated to providers that they will be 

developing a standard rate for the state’s payment of Medicaid Ineligible Room and Board 
costs. When will stakeholders be invited to provide input and recommendations on how to 
determine this rate?  

 Page 103: 51.121: (b) If the participant is not capable of signing the room and board contract 
due to his/her extensive disabilities, then what is the appropriate procedure?  

 Page 104: 51.123: Modifications to the Room and Board Contract: (b) If a participant pays 

rent to the provider is that the same thing as paying Room and Board charges using their SSI? 
If this person received Food Stamps to help cover board costs, but the Food Stamps do not 
cover all the cost of their food, then how can this section apply? If a provider still provides 
some of the food then why would the person’s SSI contribution be reduced by 32 percent?  

 Page 106: 51.127: SNAP, Energy Assistance, Rent Rebates: This section needs additional 
clarification as per the issues from Section 51.123 above. 

 Page 106: 51.130: Department Established Fees: How will the residential Ineligible Fee and 

Vacancy Factor be determined? What is the methodology? This is very vague and has no 
stakeholder input which offers advice on what is needed to keep the service financially stable. 

 Page 109-112: Closures and Termination: 
o 51.153: SCO Closure: The regulation states the provider needs to provide a 90-day 

written notice to DPW prior to closing. What is the timeline for DPW to acknowledge 
and respond? If an SCO can no longer provide the service (most likely due to the low 
fee-schedule set by DPW) then how are they to continue services indefinitely without a 
response timeline from DPW?  
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o 51.154: Agency Provider Closure: The regulation states the provider needs to provide 

60-days notice prior to closure, but needs DPW acknowledgement before transitioning 
consumers. What is the timeline for DPW to respond to this notification?  

 

Additional Legal Issues 
ARBITRARY AND CAPRICIOUS – DUE PROCESS VIOLATION 

Substantive Due Process prohibits a state from taking action which is arbitrary and capricious. 
These regulations fall in that category. 
 
§ 51.27. Misutilization and abuse of funds and damage of participant’s property. 
(b) If the Department’s audit, fiscal review or provider monitoring indicates that a provider has 
been billing for HCBS that are inconsistent with this chapter, unnecessary or inappropriate to a 
participant’s needs, or contrary to the participant’s Individual Support Plan (ISP), the 
Department will suspend payment for a period not to exceed 120 days pending the 
Department’s review of billing and HCBS. 
 
§ 51.71. Cost-based rate assignment. 

 (g) A provider shall be assigned the lowest rate calculated statewide based on all provider cost 
reports for HCBS if a provider was required to submit a cost report and failed to submit a cost 
report. 

 (h) A provider who is required to submit an audit, who then fails to submit an audit, shall 
receive the lowest rate calculated statewide. 

 (i) A provider who submits an audit which indicates the information in the cost report requires 

adjustment and the provider does not submit a revised cost report, the provider shall be 
assigned the lowest rate calculated statewide. 
(j) A provider that chooses to not submit a cost report or the cost report the provider submitted 

is not approved, will be assigned the lowest rate calculated statewide for each HCBS the 
provider provides. 
 
§ 51.74. Approval of a cost-based rate for transportation. 

If the transportation provider did not submit a cost report, the lowest rate calculated statewide 
will be assigned for the HCBS offered in the online Supports and Services Directory (SSD). If 
there was a new provider that started HCBS and did not have historical experience, the area 
average rate will be assigned. 
 
§ 51.130. Department-established fees. 

(c) Beginning July 1, 2012, the Department will apply a vacancy factor to the ineligible portion 
of payment for residential habilitation. 
 
TAKING WITHOUT COMPENSATION 

The US Constitution bars a state from taking private property without due compensation. 
 

§ 51.96. Capital assets – administrative and non-residential buildings. 
(7) If a property is sold or the provider no longer provides a HCBS at the site, any funded 

equity in the property shall be returned to the Department or reinvested in the program. 
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§ 51.97. Capital assets - residential buildings. 
(5) A provider shall seek and obtain prior, written approval from the Department prior to 

vacating a debt-free or fully depreciated building in order to relocate a residential service into a 
new building if a property is sold or the provider no longer provides a HCBS, the provider shall 
return any funded equity in the property to the Department. 

 
Allows amendment of the regulations or taking of other action requiring regulations 
without compliance with the Regulatory Review Act. 

§ 51.4. Incorporation by reference – waiver amendment 
§ 51.11(4). Prerequisites for participation – waiver amendment 
§ 51.13(b). Ongoing responsibilities of providers – waiver amendment 
§ 51.20(f). Criminal history checks –Department of Health requirements 
§ 51.24. Provider monitoring– waiver 
§ 51.25(a). Quality management – notice 
§ 51.42(c). Department rates and HCBS classification – notice 
§ 51.51(c). Fee schedule rate – notice 
§ 51.52(d). Fee schedule rate reimbursement – notice 
§ 51.61(c). Vendor goods and services reimbursement – notice 
§ 51.71(b). Cost-based rate assignment – notice 
§ 51.72(a), (e), (f) (g) & (i). Cost report requirements – instructions, instructions, 

circular, instructions, and notice 
§ 51.73(8) & (14). Approval of a cost-based rate for non-transportation HCBS – 

notice 
§ 51.98(d). Residential habilitation vacancy – notice 
§ 51.130(b). Department-established fees – notice 
§ 51.88(c). Travel – policies 

 
In closing, PCPA highlights below some of the most egregious issues in the ODP regulation changes, 
which continue to indicate that DPW does not understand that community providers are private 
businesses and corporations and not a division of the department. This lack of understanding of 
relationships between the state and private business is emphasized with these items: 

 Imposition of one statewide “Ineligible” (room and board) fee for residential services, with no 
methodology provided regarding development of this fee. 

 The use of one statewide occupancy factor set at 95 percent for residential programs, but 
requesting any exception to this Occupancy Factor is at the sole discretion of DPW/ODP and 
dependent on department funds. No methodology is provided regarding development of this 
factor. 

 Return of equity in properties sold to DPW. PCPA questions the legality of this regulation. 

 Requirement for provider businesses to refinance loans if the rates are 1.5 percent less than 
existing interest rates, with no policy for how agencies are to cover refinancing costs. PCPA 
questions the legality of this regulation. 

 Micromanagement of Home and Community Based Services, especially residential services, 
by the repeated requirement for prior written DPW/ODP approval for any changes. Consumers 
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and families would already be informed of these changes due to the requirements of the 
Individual Support Plan. 

 The financial impact with the reduction of the continuing use allowance for fixed assets from 
6.67 percent to 2 percent and the elimination of the 2 percent continuing use allowance on 
debt-free properties. PCPA questions if DPW did a financial impact study to determine if this 
regulation will create closure of some types of services. 


