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George J. Kimes, Executive Director 
Pennsylvania Community Provider’s Association 
2400 Park Drive 
Harrisburg, PA 17110-9304 
 
Dear Mr. Kimes: 
 
Thank you for your request for clarification regarding the rate setting methodology used in the 
Pennsylvania Consolidated and Person/Family Directed Support (P/FDS) Home and Community 
Based Services (HCBS) waivers.  The Centers for Medicare & Medicaid Services (CMS) has 
reviewed and discussed your questions internally and with State officials in the Commonwealth 
of Pennsylvania, and can clarify the CMS requirements that are relevant to your concerns.   
 
The CMS has responsibility for the administration of Medicare – the federal health program for 
the elderly, and oversight responsibility for Medicaid and the Children’s Health Insurance 
Program (CHIP).  The Federal and State governments finance the Medicaid and CHIP Programs, 
which provide medical services to individuals, families, and children with limited income.  CMS 
oversees the administration of Medicaid and CHIP at the National level while the State Medicaid 
Agency administers Medicaid at the State level.  We work in partnership to ensure that eligible 
individuals receive medical care and services.  In Pennsylvania, the Medicaid State Agency is the 
Department of Public Welfare and the operating agency for the Consolidated and P/FDS waivers 
is the Office of Developmental Programs (ODP).   
 
Under §1915(c) of the Social Security Act, the State has broad discretion to design and operate 
waivers in ways that reflect their unique systems and needs, as long as they are consistent with basic 
CMS requirements and guidelines. In exchange for CMS approval of their waivers, however, States 
must assure, among other things, that the health and welfare of program participants is protected; that 
there is financial accountability in the operation of the waiver; that providers that bill for services 
under the waiver are qualified; and that the waiver is implemented consistent with the CMS-approved 
waiver renewal.  
 
The State has the discretion to determine the methodology that it will use to reimburse the 
providers of waiver services. The rate methodology must be described in the approved waiver, 
and implemented consistently in all areas where the waiver is in operation. Federal law and 
regulations require that payments are consistent with efficiency, economy and quality of care and 
that they are sufficient to enlist enough providers (§1902(a)30(A) of the Social Security Act and 
42 CFR 447.200-205). The CMS requirements related to rate setting in HCBS waivers are 
described further in the Application for a §1915(c) Home and Community-Based Waiver  
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[Version 3.5] Instructions, Technical Guide and Review Criteria, Release Date: January 2008 
(referred to as the ‘Technical Guide’)1

 
’ on pages 251-253.   

Based on these requirements, as well as the requirement that the State Plan is a ‘comprehensive 
written statement’ (42 CFR §430.10), CMS has concluded that retroactive rate adjustments (rate 
reductions for services included in the service plan, authorized and delivered) cannot occur based 
on the unavailability of State resources. Waiver providers should know in advance what rate they 
will be paid for the services that they agree to provide. There are rate setting methodologies that 
can be used in HCBS waivers that result in retroactive rate modifications during the waiver year, 
for example based on actual costs that vary from some earlier estimate. In order for such 
retroactive rate adjustments to occur, however, they would have to be part of the rate 
methodology described in the approved waiver.  
 
If the State wants to modify the rate methodology, for example to allow for either prospective 
rate reductions or for reimbursement at something other than cost, it would have to amend the 
waiver. Such amendments could not be retroactive, meaning they could not be effective prior to 
the date of CMS approval of the amendment.  
 
The Consolidated and P/FDS waivers were approved in 2006 and 2007 respectively with 
corrective action plans to bring them into compliance with CMS requirements, including 
development and implementation of a statewide rate setting methodology no later than July 1, 
2009. In 2008, the State requested a two-year extension for their proposed cost-based rate 
methodology, with a new target date of July 1, 2011, for the purpose of stabilizing the provider 
network during the transition to this new system. The CMS agreed in concept, but indicated that 
formal approval would be granted via amendments to both waivers. Amendments were 
submitted in 2009, but later withdrawn. Amendments were submitted again in 2010, including 
the required rate methodology description.  They are currently being reviewed by CMS. 
Therefore, the current approved Consolidated and P/FDS waivers do not describe the rate setting 
methodology being used in these waivers, although there are amendments being processed now 
that will add this language.   
 
The CMS is aware that the State is examining and potentially modifying ‘outlier’ rates. The State 
is permitted to do so, as long as the approved waiver describes this process. In addition, the State 
must have clear standards, policies and procedures such that providers understand the criteria 
used to evaluate and adjust outlier rates; so that the State can ensure consistent implementation 
of these adjustments in all jurisdictions where the waiver operates.   
 
We have spoken with the State about these CMS requirements, and we will be working with 
them as they further amend the waivers to reflect their current operations.  We expect that they 
will be providing further clarification and guidance to you in the coming weeks.  
 
 
 
 
                                                 
1 Available at:  
https://www.hcbswaivers.net/CMS/help/version_35_1915c_Waiver_Application_and_Accompa
nying_Materials.zip 
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We appreciate your interest in this matter and hope this is helpful.  Please contact Nancy Klimon 
at (215) 861-4735 with any additional questions.  
 
      Sincerely, 
 
      /s/ 
 
      Ted Gallagher 
      Associate Regional Administrator 
 
 
cc: Izanne Leonard-Haak, OMAP 
 Kevin Casey, ODP 
 Nancy Kirchner, CMCS 
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