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Guardiansh p, Power of Ai ttorney, 

and Medical Decision Making 

issues related to 
torney, and 

n medical decision-making for individuals with disabilities. Mark Murphy, legal director, 
Disability Rights Network (DRN) of Pennsylvania, met with PCPA to offer guidance and 

vice. Agencies 
arification of 

dvocacy and the 
w Project. The DRN provides a full range of legal, policy, and advocacy services to 

of persons with disabilities. Ilene Shane is the chief executive 
delphia, and 

d policy 
ntacting DRN at 

mponents, 
es 

decisions on the individual’s behalf regarding finances, physical health, and safety. The court only 
The individual retains 

lent resource – 
ianship 
 guardian, the 

d from the individual are listed in the petition. They may include consent 
ability to vote. 

 guardianship it must be determined that the individual is incapacitated, with 
consideration of the nature of the disability and capacity to make or communicate decisions 
included in the determination. The person seeking guardianship must present evidence of services 
being used to address the person’s physical health and safety, manage financial resources, develop 
or regain the individual’s abilities, reasons why less restrictive alternatives are not appropriate, and 
the types of assistance needed.  
 
Limited guardianship allows the court to identify specific powers of the guardian and allows the 
incapacitated individual to retain all other legal rights. Examples of limited guardianship may 
include: 

 
Introduction 
Mental health and mental retardation providers have asked many questions on 
the role of guardians, when to select a guardian, validity and use of power of at
guidance o

interpretation on these issues. This information is not to be construed as legal ad
and individuals are encouraged to seek legal counsel regarding interpretation and cl
these issues. 
 
Formed in February, the DRN is a merger between Pennsylvania Protection and A
Disability La
protect and advance the rights 
officer. DRN provides services through more than 50 staff in Harrisburg, Phila
Pittsburgh. Legal and advocacy services include technical assistance, individual an
advocacy, and systemic-impact litigation. More information can be obtained by co
800-692-7443. 
 
Guardianship  
When a person is unable to make safe or sound decisions regarding various life co
guardianship may be an option for assistance. A guardian is a court-appointed person who mak

removes those rights from the person that they are incapable of managing. 
all legal and civil rights except those given by the court to the guardian.  An excel
Rights of the Individual Under Guardianship – is available from the National Guard
Association (www.guardianship.org or 877-326-5992).  When the court appoints a
rights that may be remove
to medical treatment, location and choice of residence, the ability to marry, and the 
 
To establish
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• Providing care and custody of the person; 
• Designating the person’s place of residence; 
• Determining the person’s training, ed

and vocational opportunities; and 
ucation, medical, psychological services, and social 

 and preferences of 
ging the person to 

the values, 
 of “least restrictive alternative” indicates 

the guardian will place the minimum restrictions necessary on the person’s freedom, rights, and 
a report with the court 

rts and the individual’s current status. 

ardianship should be considered before the person’s rights are 
court. These include: 

entative payees, 

 

seen as a way 
uardianship should be 

 may be the better option.  
 

lpful for the agency 
the guardian and 
on items to 

dividual Under 
nship.org).  

f provider services 
rs or other 

itations actually create an environment where they 
become “restrictive procedures,” the county case management or supports coordination unit 

uation, the 
stance.  

Any agency has a right to provide guidance on the role of an individual’s guardian within the 
agency’s services and supports. Policies reflecting such guidance should be shared with the 
guardian and individual at the time of service selection. It is also recommended that the provider’s 
legal counsel review the policy before it is implemented. 
 
Seeking Guardians 
Providers often encounter situations where an individual would benefit from the assistance of a 
guardian, but no family or associates are available to petition the court. Pennsylvania does not 
have a statewide system that offers or funds guardians for individuals. Efforts to address this need 

• Providing consents on behalf of the individual. 
 
The guardian’s duties and responsibilities include respecting the rights, wishes,
the individual; participating in the development of the plan of care; and encoura
participate in all decisions affecting him/her. The guardian is expected to consider 
beliefs, and preferences of the individual. The principle

ability to control their environment. The guardian is required to annually file 
regarding the guardian’s effo
 
A variety of alternatives to gu
removed by a 

• powers of attorney, 
• repres
• health care representatives, 
• trusts, and 
• community advocacy systems. 

Agency Policies 
Guardianship may be a necessary option for some individuals, but it should not be 
to remove an individual’s rights and involvement in choices and decisions. G
designed to solve specific problems. Many times limited guardianship

When a provider is dealing with an individual who has a guardian, it may be he
to have an “Individual’s Rights Policy” to share with the guardian. This may help 
staff to understand the role and limitations of the guardianship. For suggestions 
include when drafting this policy an excellent resource is the Rights of the In
Guardianship from the National Guardianship Association (www.guardia
 
If the guardian’s restrictions on the individual are impacting the functioning o
and supports, a process should be in place for staff to refer the issue to superviso
managers to work with the guardian. If the lim

should be notified. In the mental retardation system if this does not resolve the sit
provider should contact the regional Office of Developmental Programs for assi
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have included counties funding guardianship programs, families forming guardi
and volunteer or community organizations offering guardians. In some cases lega
covered by the individual if they have the financial resources. Pen

anship agencies, 
l fees may be 

nsylvania does have a task force 
bility of developing a Guardianship Support Office. 

www.drnpa.org 
rdianship,” National Guardianship Association, www.guardianship.org. 

ww.aaidd.org. 

 or business matter. 
 type of act. 

he individual’s 
behalf. Under common law, the power of attorney becomes ineffective if the individual dies or 

t it will continue 
ility Rights 

y may presume that 
, in the event that a provider believes that the individual does not 

have sufficient capacity or is not competent to sign a power of attorney, the provider should obtain 
er questions the 
tical matter, the 

 of attorney is limited for persons with mental retardation since the capacity to 
execute the document may be lacking.  

ecifically indicate whether it is a power of health care attorney 
omes effective when 
 in the power of 

ke preferences 
apacitated by 

ealth advance 
 or both. A 

ent preferences 
nable to communicate 

such preferences. This document is relatively static and cannot take current circumstance into 
account. A mental health power of attorney designates a person (an agent) to make treatment 
decisions for the individual in the event of incapacity to make such decisions. The mental health 
power of attorney offers greater flexibility. An individual can create a combined declaration and 
power of attorney that establishes specific criteria while allowing flexibility to address issues such a 
new treatment options. A specific form is not required; however, specific information must be 
included in any mental health advance directive. A sample form and instructions are available on 
the Mental Health Association in Pennsylvania web site  
(www.mhapa.org/downloads/Adv_1_._Directives_6.pdf). Instructions for providers are also 

which is looking at the possi
 
Other Guardianship Resources 

• “Guardianship in Pennsylvania,” Disability Rights Network of Pennsylvania, 
• “What is Gua
• “Guardianship Position Statement,” The Arc, www.thearc.org and AAIDD, w
 

Power of Attorney  
Power of attorney is an authorization to act on someone else’s behalf in a legal
There are special or limited powers of attorney to cover only one specific act or
General power of attorney provides a wider scope for the designee to act on t

becomes “incapacitated.” If the individual specifies in the power of attorney tha
after they become incapacitated it is called a durable power of attorney. The Disab
Network offers a fact sheet that overviews power of attorney. 
 
As a general rule, a provider presented with an individual’s power of attorne
the document is valid.  However

an evaluation of the individual’s capacity to sign the power of attorney. If a provid
validity of an existing power of attorney they should seek legal counsel.  As a prac
use of power

 
The power of attorney must sp
applicable to health care decision making. A health care power of attorney bec
the individual becomes incompetent or if another triggering condition described
attorney occurs. 
 
Medical or Mental Health Decision Making  
Mental Health Advance Directive 
A mental health advance directive is a document that allows an individual to ma
regarding mental health treatment known in the event that the individual is inc
his/her mental illness. Act 194 of 2004 authorized the implementation of mental h
directives, which can include a declaration or a mental health power of attorney
declaration contains instructions to behavioral health care providers about treatm
in the event that the individual becomes incapacitated by mental illness or u
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available (www.mhapa.org/downloads/ProvidersFAQonly.pdf). A Guide for Agen
answers to frequently asked questions (www.mhapa.org/downloads/MentalHea
mental health advance directive can be changed at any time by the individual 
has the capacity to do so. The advance directive automatically ends two years a

ts provides 
lthAgents.pdf). A 

as long as he/she 
fter signature, 

unless the individual is incapacitated at that time. The advance directive would then remain in 

ation on 
th mental retardation 

iding informed 
 authorized 

edical treatment is required, it is generally accepted that this 
h mental 

mily contact may ask a 

rmed consent and 
other family member or guardian to provide consent on their behalf. If this 

als. The facility 
bstitute decision 
ection 4417(c). 

tes, providing for 
ons, living wills, and health care powers of attorney. 

or an adult patient 

who is 18 or older 

 of attorney, where the patient appoints another to serve as a health-
care agent and make health care decisions; and 

ult based on a list of 
friend). 

e living will must 

ermanently 
unconscious or has an end stage medical condition, and a copy is provided to the attending 
physician.  Competency in this context means that the individual understands the potential medical 
benefits, risks, and alternatives to a specific health care decision; can make the health care 
decision on his or her own behalf; and can communicate that health care decision to any other 
person. The individual may revoke the living will at any time and in any manner without regard to 
the person’s mental or physical condition. The attending physician must document when he/she 
determines that a patient is incompetent and when a patient is permanently unconscious or has an 
end-stage medical condition. For individuals with guardians appointed by the courts before the 

force until capacity was regained.    
 
Mental Retardation Bulletin #00-90-02 
The Substitute Decision Making for Medical Treatment bulletin provides inform
circumstances in which substitute decision making is allowable for persons wi
in community residential programs who are believed to be incapable of prov
consent. This decision making pertains only to medical treatment decisions. When
substitute decision making for m
substitute consent may be provided by a relative or legal guardian. Individuals wit
retardation who live independently with their family or who have ongoing fa
responsible relative to be a substitute. 
 
Persons living in community residential programs may not be able to provide info
may not have an
situation exists the facility director may provide substitute consent for the individu
director is the chief executive officer of the organization. This understanding of su
making is provided for in the Mental Health and Mental Retardation Act of 1966, S
 
Act 169 of 2006 
Act 169 of 2006 amends Titles 18 and 20 of the Pennsylvania Consolidated Statu
the offense of neglect of care-dependent pers
The law provides for advance directive medical treatment decisions to be made f
through a variety of options. These include: 

• A patient’s living will which is executed by an individual of “sound mind” 
or graduated from high school or has married; 

• A health care power

• A health care representative either selected by the patient or by defa
priorities (spouse, adult child, parent, adult sibling, adult grandchild, close 

 
To be valid, a living will must be signed by a competent individual who is age 18 years of age or 
older, has graduated high school, been married, or is an emancipated minor.  Th
be signed, witnessed, and dated.  
 
The living will becomes operative when the individual becomes incompetent, is p
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person became ill, the guardian has the same authority to revoke or amend the appointment of 

is valid in 
 law. Section 5463 

tates that this law does not affect the requirements of other laws of the 
for a 

Act prohibits discrimination against persons with disabilities. This 
includes hospitals and other health care providers. It is uncertain at this time if Act 169 authorized 

Agencies should consult 

For a copy of ACT 169 0f 2006 access www.legis.state.pa.us and search under the proper 
legislative session. An overview is also available from the Pennsylvania Medical Society at 
www.pamedsoc.org. Select either “Advanced Health Care Directives” or “Resources Help 
Physicians, Patients with New Directive.” 

 

health care agents as the patient would have had when of sound mind.  
 
The act provides that a living will or advance directive executed in another state 
Pennsylvania so long as the document meets the requirements of Pennsylvania
of Act 169 s
commonwealth regarding consent to observation, diagnosis, treatment, or hospitalization 
mental illness. 
  
The Americans with Disabilities 

health care agents and representatives constitute disability discrimination. 
with legal counsel regarding this issue. 
 


