
SECTION TWO 
 

EMPLOYMENT STATUS OF SUPPORT SERVICE WORKERS 
 

 
 
2.1 Overview 
 
 

Historically, some state program administrators and individuals have considered 
support service workers who are hired directly by individuals as independent contractors 
in order to ease the employer-related burden on individuals receiving self-directed 
support services.  However, the IRS considers the majority of support service workers 
(i.e., home-based service workers) as employees rather than independent contractors.  
 

If an individual or representative believes that a specific support service worker is 
an independent contractor, he/she may request a ruling on the worker’s employment 
status from the IRS. A request for a ruling may be made by filing an IRS Form SS-8, 
Determination of Worker Status for the Purpose of Federal Employment Taxes and 
Income Tax Withholding with the IRS.  A copy of an IRS Form SS-8 and instructions are 
included in Appendix A.  It should be noted that rulings are issued based on the facts that 
are presented for a specific support service worker and not groups of workers.   
 

If an individual receives an affirmative ruling from the IRS for a specific support 
service worker as an independent contractor the individual may treat the worker as such.  
If this support service worker receives $600 or more for services rendered in a calendar 
year from the individual/representative, then the individual/representative or his/her 
Vendor Fiscal/Employer Agent must issue the support service worker an IRS Form 1099-
MISC in accordance with IRS rules. 
 
 

2.2 Understanding the Terminology: Employer of Record Versus Common 
Law Employer 

 
 

The term employer of record is a generic term that refers to the legal employer of 
a worker.  In a self-directed program this includes support service workers hired directly 
by individuals/representatives.  The IRS refers to an individual who is the employer of 
record of his/her support service workers as the common law employer and prefers that 
individuals/representatives use this term when describing their role as the employer of 
their support service worker.   
 

An individual is a common law employer (employer of record) when he/she 
controls what tasks the worker will perform and how the tasks will be performed.  What 
matters most in this determination is that the common law employer controls the details 
of how his/her support services are performed.  Again, if an individual believes that his/ 
her support service worker is an independent contractor, the worker’s employment status 

 II-1   
 
 



can be verified by the individual/representative filing an IRS Form SS-8 and obtaining a 
ruling from the IRS.   
 
 

2.3      U.S. Department of Labor’s Wage and Hour Laws Pertaining to Support 
            Service Workers 
 

 
 Support service workers are included in the domestic service provisions of the 

federal Department of Labor’s Fair Labor Standard Act (FLSA).  Under the Act, 
domestic service employees must receive for employment in any household at least the 
federal minimum wage (as of the fall of 2002 the federal minimum wage is $5.15/hour).  
In cases where an employee is subject to both state and federal minimum wage laws, the 
employee is entitled to the higher of the two minimum wages. 
 

In addition, domestic service employees who work more than 40 hours in any one 
work week for the same employer must be paid overtime compensation at a rate not less 
than one and one-half times the employee’s regular rate of pay for such excess hours.  
Employees who reside in the employer’s household (i.e., the live-in domestic service 
employee exemption) do qualify to receive overtime compensation.  Domestic service 
employees who qualify as companions do not qualify to receive minimum wage or 
overtime compensation. 

 
Currently, there are two exemptions to FLSA pertaining to domestic service 

workers.  They include the companionship and live-in exemptions.  Section (13)(a)(15) of 
FLSA provides household employers with an exemption from paying minimum wage and 
overtime compensation for domestic service employees (i.e., service workers) who 
provide companionship services for individuals who, because of age or infirmity, are 
unable to care for themselves.  Companionship services are defined by FSLA as 
including fellowship, care and protection to persons who, because of advanced age or 
physical, or mental infirmity, could not care for his/her own needs.  Exempt services 
include household work related to the person’s care (i.e., meal preparation, bed making, 
laundry, and other similar services) as long as these tasks are considered incidental and 
comprise not more than 20 percent of the total weekly hours worked.  Finally, a 
companion can be exempt even if employed by a third-party employer or agency, rather 
than by an individual or representative directly. 
 

Domestic service employees who reside in the household where they are 
employed (i.e., live-in workers), are entitled to the same minimum wage as domestic 
service workers who work by the day.  However, Section 13(b)(21) provides an 
exemption from the Act’s overtime requirement for domestic service workers who reside 
in the household where they are employed.  This does not excuse the employer from 
paying the live-in worker at the applicable minimum wage rate for all hours worked. 
 

In determining the number of hours worked by a live-in worker, the employee and 
the employer may exclude up to eight hours for sleeping time, meal time, and other 
periods of complete freedom from all duties when the employee may leave the premise or 
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stay on the premises for purely personal pursuits.  For periods of free time (other than 
those relating to meals and sleeping) to be excluded form hours worked, the periods must 
be of sufficient duration to enable the employee to make effective use of the time.  If the 
sleeping time, meal periods or other periods of free time are interrupted by a call to duty, 
the interruption must be counted as hours worked.  States have the right not to recognize 
the companionship and live-in exemptions to the domestic service provisions of FLSA. 
Pennsylvania does recognize these two exemptions.   
 

There are a number of employment practices that the FLSA does not regulate.  
They include: 
 

 Vacation, holiday, severance, or sick pay  
 

 Meal or rest periods, holidays off, or vacations 
 

 Premium pay for weekend, or holiday work 
 

 Pay raises or fringe benefits 
 

 A discharge notice, reason for discharge, or immediate payment of final 
wages to terminated employees 

 
 Pay stubs or IRS Forms W-2, Wage and Tax Statement    

 
Under a self-directed support service delivery system, unless state or local laws 

(i.e. issuance of IRS Forms W-2) dictate the practices, the program participant determines 
if any of the above practices are applicable.  
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