
 
 

 

© 2017 • Rehabilitation & Community Providers Association • 777 E Park Dr, Ste 300 • Harrisburg, PA 17111-2754 
Phone 717-364-3280 • Fax 717-364-3287 • www.paproviders.org 

 
About the Rehabilitation and Community Providers Association (RCPA):  
With more than 300 members serving well over 1 million Pennsylvanians annually, Rehabilitation and 
Community Providers Association (RCPA) is among the largest and most diverse state health and 
human services trade associations in the nation. A statewide organization, RCPA advocates for those 
in need, works to advance effective state and federal public policies, serves as a forum for the 
exchange of information and experience, and provides professional support to members. RCPA 
provider members offer mental health, substance use, intellectual and developmental disabilities, brain 
injury, residential, and rehabilitation services for children, adolescents, and adults through all settings 
and levels of care. Visit www.paproviders.org for more information. 

 

RCPA’s Position on DHS Proposals That Would Place 
Limits on People with Intellectual and/or Developmental 

Disabilities (I/DD) Who Select In-Facility Community-Based 
Services 

 
ISSUE: The Pennsylvania Department of Human Services (DHS) has proposed changes to its Medicaid 
waivers and its program/funding regulations that will have a significant impact on Pennsylvanians with 
I/DD. DHS’ Office of Developmental Programs (ODP) has proposed to restrict access to community-
based services provided in Chapter 2390 licensed vocational facilities and Chapter 2380 licensed adult 
training facilities.  
 

 ODP’s waiver proposal: In its proposed application to the Centers for Medicare and Medicaid 
Services (CMS) to renew the Consolidated Waiver and Person/Family Directed Services Waiver, 
ODP proposes to eliminate service definitions for day habilitation and prevocational services, and 
instead add those services to a new Community Participation Support service definition. While 
the concept of merging prevocational and day habilitation services into a new service definition is 
a positive one (because it offers individuals, families, and providers greater flexibility so that a 
person can be supported based on their individualized needs and circumstances), ODP has – in 
the same definition – proposed to place arbitrary restrictions on the amount of time any individual 
may spend in a facility holding a 2380 or 2390 license. 

 As of January 1, 2018, cannot receive in-facility services more than 75% of the time. 
 As of July 1, 2018, cannot receive in-facility services more than 50% of the time. 
 As of January 1, 2019, cannot receive in-facility services more than 25% of the time. 

 
In short, within two years, no individual will be able to receive community-based services in a 
Chapter 2380 or 2390 licensed facility setting for more than 25 percent of their time during a week. 
While ODP has indicated it will offer exceptions to this mandate on a case-by-case basis, nothing 
has been shared by ODP to explain in detail the process or what will be used to guide ODP 
decisions to approve or disapprove such requests (or whether a person or their family could 
appeal a decision if ODP disapproves the request).  
 

http://www.paproviders.org/
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 ODP’s regulation proposal: In its proposed 6100 regulations, ODP proposes to: 
 Starting July 1, 2017, limit the size of new programs enrolled in the waivers to 15 or less. 
 Force existing programs to eliminate capacity until a 100-person cap is met (by Jan. 1, 

2019) 
 
IMPACT: 

 Precipitous change resulting in unnecessary disruption in the lives of people with IDD, their 
families, and their service providers.  

 Instead of allowing an evolution that respects each individual’s own internal clock necessary to 
consider, try, and then embrace new out-of-facility community services offered by ODP, arbitrary 
and unrealistically fast limitations will force changes whether the individual wants them or not.  

 Vocational Facilities and Adult Training Facilities will likely be put out of business. 

 Higher costs to the system, requiring tens of millions of new public dollars to serve people already 
in service while 13,000 people with I/DD remain on the emergency and critical need waiting lists.  

 Exacerbation of the strain already being felt in the recruitment and retention of Direct Support 
Professionals. 

 Given the large number of individuals some providers serve, it is feared that the tracking and 
monitoring of percentage-of-time restrictions will become an administrative nightmare. 

 
MYTH VS. REALITY 
 

1. Myth: “The federal CMS HCBS rule is requiring DHS to impose these limits.”  
 
RCPA is aware of no other state imposing (or attempting to impose) time-in-facility limitations, 
either immediately or even phased-in over a two-year period (such as what ODP is attempting), 
yet CMS has approved or issued “initial approvals” for many states’ transition plans. No CMS 
guidance has been issued that requires time or size limits. 
 

2. Myth: “In-facility community services are ‘institutional,’ and by definition lead to isolation or 
segregation.”  
 
Not true. While people with I/DD who receive in-facility community services may spend up to 
seven hours of their day in a licensed facility, they go home at the end of the day (not unlike 
everyone else in society who works 9 to 5 in an office building, factory, or retail establishment). 
They can also enjoy community events and activities during their evening hours and on weekends 
(again, not unlike everyone else in society). In contrast, truly institutionalized people are those 
who live 24/7 in an institutional setting, like the approximately 850 Pennsylvanians with I/DD 
residing in one of DHS’ five state-operated intermediate care facilities. Priority should be placed 
on giving an everyday life to those who are subjected to real institutionalization and actual 
segregation rather than labeling services in a vocational facility or an adult training facility as 
“isolating” or “segregated.”1 
 

3. Myth: “Non-facility services have existed for years, yet people are still ‘stuck’ in facilities. If it hasn’t 
happened yet (i.e., ‘community integration’), it will never happen unless ODP forces it to happen 
by imposing time and size limitations.”  
 
Comparing the past to the present is like comparing apples to oranges. In the past, few services 
that promoted competitive integrated employment and/or “community integration” existed, and the 

                                        
1 On January 11, 2017, DHS announced plans to close Hamburg Center – the first closure announcement of a state ID Center 
since Altoona Center 13 years ago. According to DHS, it will take up to 24 months to transition 80 Hamburg residents to the 
community. This announcement is positive, yet it will not help the approximately 770 people in the other 4 state centers. 



 
© 2017 • Rehabilitation & Community Providers Association • 777 E Park Dr, Ste 300 • Harrisburg, PA 17111-2754 

Phone 717-364-3280 • Fax 717-364-3287 • www.paproviders.org 

ones that did were not able to be innovative given limitations resulting from poor rates or 
unimaginative service definition language. Moreover, there was no emphasis placed on those 
services by anyone in Harrisburg. In short, until the last year or two, little to nothing was being 
done by DHS-ODP to build service capacity, promote innovation, or encourage people to choose 
out-of-facility services. Today, all of that is changing. An emphasis is indeed being placed on 
competitive-integrated employment and the proliferation of out-of-facility services is now a priority. 
For example: 

 Governor Wolf’s Employment First Executive Order and Implementation Plan are in place, 
and DHS is promoting a new direction with program and policy changes that can and will 
shape the future. 

 New federal Workforce Innovation and Opportunities Act (WIOA) requirements that limit 
schools from moving students with disabilities directly from school to subminimum wage 
without trying more innovative educational programming. 

 New WIOA requirements that will lead to the state Office of Vocational Rehabilitation 
(OVR) funding pre-employment transition services to students with disabilities before they 
leave school. 

 New WIOA requirements that will require annual counseling to anyone being paid 
subminimum wage about the options available to them. 

 New WIOA requirements that will require the person to engage OVR to explore options 
before a person can receive ODP-funded services in a vocational facility. 

 New employment services (Advanced Supported Employment, Benefits Counseling, etc.) 
and stronger provider qualifications that should improve the quality of supported 
employment services and lead to better outcomes. 

 Changes proposed in waiver service definitions, such as allowing behavioral support and 
companion services at the same time as supported employment services, allowing 
transportation flexibility for people living in group homes if they are working in a 
competitive-integrated job, and allowing a higher PFDS waiver cap for people who have 
jobs that meet the definition of competitive-integrated employment.  

 Greater flexibility in the new Community Participation Support service definition that will 
give providers flexibility to develop and provide new out-of-facility services for the people 
they serve. 

 The new emphasis being placed on the needs and wishes from the waiver participant’s 
perspective. “My Services, My Way” is the new focus of the decades-old “Everyday Lives” 
philosophy, developed by and for people with I/DD served by ODP. This should help 
people with I/DD seek and secure services that lead to competitive integrated employment 
and/or community participation IF and WHEN they decide.  

 
In short, in the past, none of these things were in place. Moving forward, new services will be offered, 
individuals will be exposed to alternatives, and provider capacity will be developed. 

 
4. Myth: “The U.S. Supreme Court’s 1999 Olmstead decision requires it.” 

 
Not true. In guidance issued on October 31, 2016, the US Department of Justice (DOJ) discussed 
the application of Olmstead to employment. While the guidance made it clear that traditional 
facility-based vocational programs could be vulnerable to Olmstead enforcement by the federal 
government, it seemed clear that facility services should not be viewed in isolation of other 
available resources or aspects of a person’s life. The guidance also included some insight as to 
what the DOJ would look for when considering a public system’s (e.g., ODP) defense against an 
Olmstead violation claim. RCPA’s attempt to paraphrase what is included in the DOJ guidance is 
as follows: 
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 Does the state’s public education system provide students with disabilities with meaningful 
alternatives to traditional facility-based programs in their individualized education 
programs? 

 Are people with disabilities given the opportunity to make informed choices about their 
options? 

 Do people with disabilities have access to employment services through their state’s 
vocational rehabilitation program? 

 Does the public system pay for services considered to be community-integrated, and has 
it done enough to build and sustain the provider capacity necessary to make those 
services a real option for people with disabilities? 

 If people with disabilities work in facility-based programs, are they able to participate in 
meaningful community activities during non-work hours? 

 In the workplace, to what extent are people with disabilities working with and alongside 
workers without disabilities? 

 To what extent do workers with disabilities engage members of the community without 
disabilities in their job? 

 
Based on these questions, and based on a number of other changes already being implemented 
and/or developed by both ODP and OVR, Pennsylvania would be in a position to mount a strong 
defense in the unlikely event that the DOJ pursued an Olmstead claim over in-facility services.  
 
Moreover, during a December 14, 2016 webinar sponsored by the federal Office of Disability 
Employment Policy’s “Employment First State Leadership Mentoring Program,” representatives 
of the DOJ Civil Rights Division discussed the DOJ guidance document, and during the question-
and-answer segment of the webinar addressed questions about whether vocational facilities or 
services provided in vocational facilities violated Olmstead. One question was whether all 
vocational facilities would necessarily have to close as a result of Olmstead. Paraphrasing, the 
answer was no. Another question was whether it would be a violation of Olmstead if a person 
received services in a vocational facility 7–8 hours per day, 5 days a week, assuming that person 
had worked with his or her state VR program, tried competitive employment, and elected instead 
to receive services in a vocational facility. The situation also assumed the individual enjoyed 
community activities during their weekends and evenings. Again, (paraphrasing) the answer was 
no. The DOJ representatives emphasized that having access to information and access to 
services are required – over an extended period of time – to overcome the low expectations and 
fear many people with I/DD feel, but ultimately a person may select in-facility services if they are 
so inclined. The webinar recording is available for anyone to listen.2  
 

THE REAL PROBLEM? 
 
The real problem is the imposition of arbitrary service restrictions and artificial timelines, resulting in 
individuals being pushed out of perfectly viable in-facility community services, only to find a dearth of 
immediately available high-quality, out-of-facility supports sufficient to meet the new artificially-inflated 
demand. In effect, ODP is trying to engineer a change process in two years that needs to be given at 
least a decade to pull off successfully. It takes much longer than two years for consumer preferences to 
evolve. Services need to be developed, and individuals need to be exposed to those services and given 
a chance to try them. And, it takes longer than two years for providers to develop alternative service 
models in response to consumer preferences. In the meantime, unless ODP’s proposals are altered, in-

                                        
2 A recording of the webinar can be found at:  
https://econsys.adobeconnect.com/_a968322745/p2wzh205snd/?launcher=false&fcsContent=true&pbMode=normal; 
once there, go to minute & second 54.07 and minute & second 55.20 to hear relevant discussion. 

https://econsys.adobeconnect.com/_a968322745/p2wzh205snd/?launcher=false&fcsContent=true&pbMode=normal
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facility programs will permanently close, never to reopen, and individuals will be left with little to nothing 
in terms of high-quality community services to fill in the gaps.  
 
Instead of Harrisburg forcing people to do things they (and the system) are not ready to do, let us instead 
allow the preferences of people with I/DD and their families, and the services that providers offer, to 
evolve. Allow everyone to become exposed to the new alternatives, and then allow them to consider, try, 
and (possibly) embrace the new services at their own speed, in their own way. No two people are the 
same. Let us not force change in an arbitrary, unnecessary way that could lead to significant disruptions 
in individuals’ lives.  
 
RCPA POSITION:  
 
RCPA supports assisting people with disabilities to secure and maintain competitive-integrated 
employment and efforts to increase meaningful community participation. RCPA supports the new 
services being proposed that will help more people get there, as well as the priority being placed on this 
new direction by those in leadership positions in state government. RCPA supports the concept of 
merging day habilitation and prevocational services into a new Community Participation Support service 
because doing so offers individuals, families, and providers with the flexibility needed to allow 
Pennsylvanians with I/DD to be supported in a way that is based on their individualized needs and 
circumstances.  
 
However, RCPA strongly opposes any arbitrary limits placed on the amount of time a person may spend 
in a vocational facility or adult training facility, and it further opposes any arbitrary limits on the size (or 
program capacity) of new or existing vocational facilities or adult training facilities. Time-in-service limits 
and size/capacity limits are arbitrary, unnecessary, and antithetical to the individualized nature of service 
planning in the ODP system. If these restrictive proposals are allowed to go into effect, the lives of people 
with I/DD and their families will be needlessly disrupted and may be irreparably harmed. 


